CONFIDENTIALITY AGREEMENT


THIS CONFIDENTIALITY AGREEMENT (this “Agreement”), is made and entered into this ____ day of _________, 2009, by and between _________________ (ABC) having a principal place of business at ___________________, and  ______________, having a principal place of business at ________________________ and their the officers, partners, employees, agents or other joint ventures working with and for it or its interests regarding the business of XYZ, and (“Recipient”).
RECITALS


WHEREAS, ABC is in the business of _______________________________________;


WHEREAS, RECIPIENT has expressed interest in learning more about ABC’s technology know how, equipment, and business models and is providing the above information to allow ABC to review and analyze Recipient’s request for more information:


WHEREAS, the parties will be reviewing documentation on ABC’s business plan concepts, in order to investigate whether Recipient wishes to assist ABC in____________________________, and whether ABC wishes to engage the Recipient as _______________, in the event of a written agreement that may be reached at some date in the future between ABC and RECIPIENT, in each parties’ sole and unfettered discretion, and upon such terms to be mutually agreed to by the parties (the “Evaluation”);


WHEREAS, as part of the Evaluation, ABC will disclose to RECIPIENT certain confidential and proprietary information regarding ABC’s technology and business;


NOW THEREFORE, in consideration of the premises and covenants contained herein and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, and subject to the terms and conditions hereof, the parties agree as follows:

AGREEMENT

1.
Definition of Confidential Information.  For purposes of this Agreement, “Confidential Information” means all information, whether oral, written or visual, relating directly or indirectly to the Evaluation or business or affairs of ABC regardless of whether such information is furnished to or otherwise learned by RECIPIENT, its employees, agents or other representatives, or which RECIPIENT may learn or obtain orally or through visual observation, including without limitation information learned through visual observations of such information on ABC’s premises; provided, however, that the obligations set forth in Section 2 herein regarding any specific Confidential Information shall cease upon the date on which RECIPIENT provides ABC with written evidence clearly establishing to ABC’s satisfaction that such Confidential Information:


(a)
has become generally known to the public other than as a result of the disclosure by RECIPIENT or its employees, agents or other representatives; 


(b)
was within RECIPIENT’s possession, prior to its being furnished to RECIPIENT by or on behalf of ABC pursuant to this Agreement or otherwise and which is fully described hereinafter; or


(c)
was previously disclosed to RECIPIENT by a third party not under an obligation to maintain such information in confidence. 

2. 
Warranties.  RECIPIENT agrees and warrants the following with respect to the Confidential Information:


(a) 
RECIPIENT will maintain all Confidential Information in strict confidence and use diligent efforts, and will utilize at least the same degree of care that RECIPIENT uses to protect its own confidential information of like importance, but in no event less than reasonable care, to prevent unauthorized use, dissemination and disclosure of the Confidential Information;


(b)
RECIPIENT will maintain all Confidential Information in a secure place and limit access to such Confidential Information to only its employees, agents and representatives on a need-to-know basis in order to perform the Evaluation;


(c)
RECIPIENT will not copy, disclose to any parties not previously authorized by ABC, or otherwise use any Confidential Information for any purpose other than the Evaluation;


(d)
RECIPIENT assumes all liability for any breach of the terms and conditions of this Agreement by it or any of its employees, agents or representatives.

(e)
RECIPIENT shall not disclose the identity of ABC, the terms of this Agreement or the existence of this Agreement to anyone without the prior written consent of ABC. 

(f)        RECIPIENT will not share, utilize, implement, compete against, consult for any competitor of or otherwise use any of the Confidential Information in a manner contrary to the interests of ABC or otherwise inconsistent with the terms of this agreement, nor will RECIPIENT take any actions or interfere in the operations of ABC contrary to the terms of this Agreement and the interests of ABC as set forth above based upon the provision of the Confidential Information to RECIPIENT.

3.
Ownership:  The parties acknowledge and agree that ABC owns all Confidential Information and any data, materials or other information of any kind that may be produced or obtained by RECIPIENT, its employees, agents or representatives in the course of performing the Evaluation or that relates in any way to Confidential Information (“Materials”).  RECIPIENT hereby assigns to ABC any and all right, title and interest in the Confidential Information and any Materials.  RECIPIENT shall obtain from its employees, agents and representatives any assignments or other documents necessary to convey and/or vest all right, title and interest in the Confidential Information or Materials to ABC. Recipient agrees and pledges that it is and will act openly and honestly with ABC under the terms of this agreement.  

4.
No Rights Granted:  This Agreement does not grant to RECIPIENT any ownership rights, license rights, or rights of use in or to the Confidential Information.  This Agreement also does not grant to RECIPIENT any other rights in the Confidential Information except as specifically set forth in this Agreement.  

5. 
Return of Confidential Information:  Upon the completion of the Evaluation or the request of ABC at any time, RECIPIENT will immediately return to ABC, any and all copies of documents containing Confidential Information in RECIPIENT’s possession or control, electronically stored information of the same nature, and Materials, without retaining any copies thereof and certify by affidavit that the same has been completed. 

6.
Required Disclosure:
 In the event that RECIPIENT is required by a valid and enforceable order of a governmental body or is otherwise required by subpoena, court order or similar legal process, to disclose any of the Confidential Information, RECIPIENT will provide ABC with prompt written notice of any such requirement so that ABC may seek a protective order or other appropriate remedy and/or waive compliance with the provisions of this Agreement. 

            If, in the absence of a protective order or other remedy or the receipt of a waiver by ABC, RECIPIENT is nonetheless legally compelled to disclose any Confidential Information to any tribunal, RECIPIENT may disclose to such tribunal only that portion of the Confidential Information which is legally required to be disclosed, provided, further, that RECIPIENT exercise its best efforts to preserve the confidentiality of such Confidential Information, including without limitation, by cooperating with ABC to obtain an appropriate protective order or other reliable assurance that confidential treatment will be accorded such Confidential Information by such tribunal. 

7. Non-Circumvention/Non-Compete:  RECIPIENT further agrees that neither it nor any persons or entities acting with or on its behalf shall utilize or undertake to act upon any of the Confidential Information provided herein to compete with or act in any manners that are materially adverse to the interests of ABC both within the United States and any and all marketing areas for which ABC’s product lines and systems may be available for sale or utilization by businesses or consumers, and without the United States in the present world marketplace. RECIPIENT understands and agrees that this is a broad definition of the areas of the world that it is restricted from competing with ABC in, and that RECIPIENT specifically asks any court of law interpreting this agreement, to interpret it broadly and liberally to provide the maximum protections to ABC and any of its related companies or strategic partners. Such protections shall include all of ABC’s reasonable costs, disbursements and attorney’s fees, and in the event that RECIPIENT is found to have violated this provision, that ABC shall be entitled to minimum liquidated damages of $_______ per event or violation herein, as and for liquidated damages, and not as a penalty or punitive assessment.

8.
Injunctive Relief:  RECIPIENT acknowledges that the Confidential Information includes valuable trade secrets and know-how that are confidential and proprietary to ABC, and the value of which may be diminished by RECIPIENT’s unauthorized use or disclosure of such Confidential Information. 

RECIPIENT agrees and understands that any anticipated or actual unauthorized use or                 disclosure of the Confidential Information, the terms contained herein or the existence of this Agreement shall cause irreparable harm to ABC and remedies at law may be inadequate for such a breach.  Therefore, an injunction, specific performance, temporary restraining order or other forms of equitable relief or monetary damages, including attorney’s fees, or any combination thereof shall be available to ABC and RECIPIENT agrees to be fully responsible for any and all such damages, fees and costs that ABC may incur. 

ABC’s rights to such equitable remedies shall be in addition to all other rights or remedies, which ABC may have under this Agreement or under applicable law.

9.
Governing Law and Venue:  This Agreement shall be construed and enforced in accordance with the laws of the State of __________ without regard to conflicts of laws principles.  The parties agree that Venue and Jurisdiction for all actions relating to this Agreement, including but not limited to its negotiation, enforcement, breach, or performance, shall be, and all actions between the parties are agreed to be in, the ________ County, __________.

10.
Survival:  The obligations contained in this Agreement shall survive termination or expiration of this Agreement and shall remain in full force and effect until the date which is three (3) years after the date of execution hereof.

      Severability:  In the event any provision or portion of this Agreement is determined to be      invalid or unenforceable for any reason, in whole or in part, the remaining provisions of this Agreement shall nevertheless be binding upon the parties with the same effect as though the invalid or unenforceable part has been severed and deleted or reformed to be enforceable. 

11. Entire Agreement: This Agreement contains the entire agreement between the parties and supercedes any and all prior or contemporaneous agreements, whether oral or written, between the parties and relating to the same subject matter.

12. Modifications/Waivers: No modification or waiver of any of the provisions of this Agreement, or any oral representation, promise or addition to this Agreement, or waiver of any breach hereof, shall be binding upon either party unless made in writing and signed by the party to be charged thereby.  No waiver of any particular breach shall be deemed to apply to any other breach, whether prior or subsequent to a waiver.  

IN WITNESS WHEREOF, this Agreement has been executed on the date first written above and is legally binding upon the undersigned.

ABC Company





XYX Company
By: _____________________


By:_________________________

      Jill A. Smith                                                          By:  John A. Doe

Title: ____________________


Title: _______________________

Date: ____________________                                   Date: ______________________
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